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ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES
PER CURI AM *

Mari no Loui s Gonzal ez pl eaded guilty to possession with intent
to distribute nore than one kilogramof heroin, in violation of 21
U S C 8§ 841, and inportation of nore than one kil ogram of heroin,
in violation of 21 U S C 88 952 and 960. The district court,

finding the applicable Guidelines inprisonnment range to be 70-87

" Pursuant to 5THAQR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.



nmont hs, sentenced Gonzalez to 70 nonths of inprisonnent and five
years of supervised rel ease.

On appeal, Gonzal ez challenged only the constitutionality of
the statutes under which he had been convicted. On February 18,

2004, we rejected that challenge and affirned the conviction and

sentence. See United States v. Gonzalez, 88 Fed. Appx. 779 (5th
Cr. Feb. 18, 2004). On January 24, 2005, the Suprene Court
vacat ed our judgnent and remanded to us for further consideration

in light of United States v. Booker, 125 S. . 738 (2005). See

Ji nenez-Velasco v. United States, 125 S C. 1110 (2005

(consolidated petition including Gonzal ez).

Gonzal ez now contends that his sentence runs afoul of Booker.
As CGonzal ez acknow edges, he did not raise a Booker-type issue in
the district court and, thus, our review is for plain error.

United States v. Mares, 402 F. 3d 511, 520 (5th Cr. 2005), petition

for cert. filed, No. 04-9517 (U.S. Mar. 31, 2005). In order to

establish plain error, Gonzal ez nust show (1) error, (2) that is
cl ear and obvi ous, and (3) that affects substantial rights. Mares,

402 F.3d at 520; United States v. Infante, 404 F.3d 376, 394 (5th

Cr. 2005). *“*If all three conditions are net an appellate court
may then exercise its discretion to notice a forfeited error but
only if (4) the error seriously affects the fairness, integrity, or
public reputation of judicial proceedings.’” Mres, 402 F.3d at

520 (quoting United States v. Cotton, 535 U. S. 625, 631 (2002)).




Gonzalez’s claimfails at the third step of the plain error
anal ysis because he has not shown that the error affected his
substantial rights. Al though the district court selected a
sentence at the bottom end of the Quidelines inprisonnent range,
there is noindication in the record that the district court would
have i nposed a | ower sentence if the guidelines had been advi sory.

See Infante, 404 F.3d at 394-95: cf. United States v. Pennell, 409

F.3d 240, 246 (5th Cr. 2005) (third prong net where district court
sentenced defendant to low end of range and mnade coments
indicating that it would have inposed a | ower sentence had it not
been constrained). He has not carried his “burden of denonstrating
that the result woul d have likely been different had the judge been
sentencing under the Booker advisory regine rather than the
pre- Booker mandatory regine.” Mares, 402 F.3d at 522 (enphasis

added); see also id. at 521 (“[T]he pertinent question is whether

[ Appel | ant] denonstrated that the sentencing judge--sentencing
under an advisory schene rather than a nmandatory one--would have
reached a significantly different result.”). As Gonzal ez has not
satisfied the third prong of the plain error test, he is not
entitled to resentencing.

We reinstate our prior opinion affirm ng Gonzal ez’ s conviction

and sentence is affirned. AFFI RVED



